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1. Background to IARLJ conference in Marrakesh, Morocco November 2015.

The unprecedented increase in people who are in need of protection worldwide has created new strains and stresses on asylum systems and those who are charged with adjudicating their claims for refugee protection. In these circumstances, concerns have arisen about transnational threats, including crimes against humanity, terrorism and human trafficking, and how the broader forced migration trends have further challenged the advancement of refugee law and the development of asylum systems. At the same time, many States have shown remarkable commitment and sought out opportunities to develop new laws and policies in line with international legal standards for the protection of refugees.

Against this background, the Africa Chapter of the International Association of Refugee Law Judges (IARLJ) hosted its regional conference that sought to examine the contemporary challenges that are confronting refugee law at the international, regional and domestic levels. 

The IARLJ Africa Regional Chapter Conference was held in Marrakesh, Morocco from 25-27 November 2015 with a Pre-Conference professional development session from 23-24 November 2015. 

The focus of the IARLJ Africa Chapter Regional Conference was on how forced displacement within the African continent is being addressed through progressive legislative changes and the application of international legal standards and the emergence of refugee status determination (RSD) systems. The critical role of courts in securing access to justice and protection was a cross-cutting theme during the deliberations.

More than a hundred judges from all over Africa, and from other regions, attended the conference and pre-conference seminars. In total there were  representatives from 32 countries attending the conference. The South African delegation comprised of Judge President Dunstan Mlambo, Deputy Judge President Aubrey Ledwaba, Judge Jody Kollapen, Judge Thami Bheshe, Ahmed Arbee (Chairperson IARLJ Africa), Mohamed Hasim (SCRA), Tjerk Damstra (former Chair of the Refugee Appeal Board), Advocate Naomi Manaka (Jhb Bar) and Jacob van Garderen (LHR). The office of the Chief Justice provided financial and other support to the participating judges in the SA delegation.

South Africa’s participation in the IARLJ is important for a number of reasons. Firstly, the South African courts have contributed to the development of an African jurisprudence on refugee law. Courts around the continent are to a varying degree empowered to look at all aspects of decision-making regarding refugees, from the granting or denial of refugee status to the implementation of policies which limit access to the asylum processes themselves. 

Secondly, the South African context is an important and diverse one because South Africa operates an urban refugee protection model, in contrast to most other countries in the region that operate an encampment model.  

Thirdly, South Africa has demonstrated the indispensable role the judiciary plays in refugee protection, particularly in view (light) of our progressive constitution and refugee legal framework, which do not always translate into the lived experiences of refugees in host communities.  South Africa is a good case study demonstrating the role which an independent judiciary plays in lessening the gap between legislative frameworks and lived experiences. 

Fourthly, South Africa’s involvement is important because the platform is an excellent opportunity for exchange of ideas, sharing of best practices and collaborative strategic planning.  Increasingly, refugee protection is becoming a regional concern and the more countries that can have meaningful conversations about how to better exploit regional mechanisms, the better.  Efforts in spaces such as the African Commission for Human and People’s Rights are bolstered when countries are able to speak with unity on certain non- derogable refugee rights.


2. African refugee law and jurisprudence

States in Africa have also generally adhered to the Organisation for African Unity (OAU) Convention on Specific Aspects of Refugee Protection in Africa of 1969.  The OAU Convention was drafted during an era of decolonisation and increasing political tension between African states.  The goal of the convention was to depoliticise the granting of refugee status and ensure that persons in need of protection would not be used as pawns between states.  In addition, the OAU Convention provided additional grounds for the granting of refugee status including foreign domination, oppression and events seriously disturbing or disrupting public order.  The additional grounds, innovative at the time, were clearly crafted around the need to deal with decolonisation and the conflicts arising therefrom, but may be interpreted and used in a modern context as well.  Again, such interpretations will necessarily fall within the domain of the courts.  

Together with the 1951 UN Refugee Conventions, these instruments have been incorporated into domestic law at varying degrees.  Many countries on the continent have entered reservations to the right to freedom of movement and preferred a camp-based system to protection while a few have implemented urban-based refugee models.  

When most judges think of refugee law, they often think of the myriad of cases dealing with who is a refugee and who is not.  These cases often reveal themselves in law journals and provide nuanced views of the nexus between an asylum seeker’s often anguishing story and the rigid legal definitions giving access to protection. With the exception of South Africa and possibly Kenya and Tanzania, there have only been rare instances in which African courts considered such refugee cases. 

South Africa has therefore a lot to share in terms of interpreting the UN and African Conventions and sharing a developing African jurisprudence on refugee protection.




3. IARLJ Africa Chapter Conference in October/November 2016

The Africa Chapter has been exceptionally dynamic last year and the fastest growing Chapter of the IARLJ. During the African regional conference in Marrakesh, Morocco, a large number of countries from across the Mediterranean, Northern, Western and Central Africa, including Franco-and-Lusophone African countries joined the already well-established Southern African contingent. The in-depth discussions during the conference and breakaway sessions were frank and to the point. New trends in asylum flows and protection challenges in the asylum systems were identified and discussed with an open mind and the intention to remedy where possible. It was indeed a very successful event that should make all those involved, very proud. 

During the closing session, the general assembly of the Africa Chapter endorsed its next conference to be hosted this year in Pretoria, South Africa. It will be the 10th anniversary of the re-launch of the Africa Chapter. The request was acknowledged by Judge President Mlambo, who read a letter from the Chief Justice of South Africa, confirming support to the work of the Chapter [accepting the request and confirming the invitation to the IARLJ.]

The South African Local Organising Committee (LOC) has subsequently met on 17 December 2015 at Kutlwanong Democracy Centre to discuss the planning process for the conference.  

1. Setting dates

Due to the short time frames, it was provisionally decided to host the conference preferably in October, 2016, which will allow sufficient time to prepare.


2. Meeting with relevant ministries

The group felt that it was important to approach all the relevant ministries and Departments, especially the Office of the Chief Justice due to the central role of the Judiciary in the adjudication of refugee related litigation, and including the Minister of Home Affairs for advice and assistance with visa requirements and the Department of International Relations and Cooperation to advise and assist with protocol-related issues. The Department of Tourism should be approached for assistance around sightseeing trips and events for the visiting judges.

The LOC requested Ahmed Arbee to write to all the relevant ministries and institutions to inform them about the conference and to request their support, where necessary.


3. LOC subcommittees  

The following subcommittees were selected with powers to co-opt :
· Conference and pre-conference programme development: Judge Jody Kollapen, Justice Isaac Lenaola (Kenya), Naomi Manaka, Jacob van Garderen James Simeon, UNHCR and DHA
· Finance and fundraising: Judge President Mlambo, Ahmed Arbee and Naomi Manaka. UNHCR and DHA
· Logistics: Mohamed Hasim, Malematja Mohale Tjerk Damstra, Sarie Brits and Ahmed Arbee..

4. Selecting venues and obtaining quotes from services providers

Pretoria was suggested as an ideal host-city, due to its proximity to national government, the courts and the refugee reception offices. The city also has a number of affordable conference facilities. Alternate venues in the Gauteng Province will also be taken into consideration.

The logistics subcommittee was tasked to obtain quotations from conference venues, hotels and other relevant service providers, such as interpreters, transport etc.


5. Developing the programme

At the next meeting the Programme Subcommittee will start developing themes and content for inclusion in the programme. It was also agreed that Chief Justice Mogoeng Mogoeng be invited to deliver the keynote address during the formal opening session of the Conference programme. 
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