VULNERABLE PERSONS – SCRIBE 1
Chair’s opening address
Chair: Welcome.  May I introduce the Cathiona (the speaker).  Our commentator will be Brian Goodman from Canada.

Speaker’s address
Speaker: Thank you for that introduction.  What I want to do is to highlight some of the remarks.  Beginning with the deputy president, who stated that “vulnerable” came to mind when discussing refugees.

S: Towards the end of 2006 it was decided that the vulnerable persons working group was to produce a hand book.  It was recognised that a regional or country document would be necessary to deal with variations.  Over time the active membership of the working party grew and shrank.

S: It was decided that the original document was to be shortened.  However, it was finally settled on one over arching guideline and a separate guideline for each category of vulnerable people.  

S: It is the aim of the guideline to be applied in status determination and in Human Rights adjudication.
S: Briefly extracting from the overarching guideline.  The Canadian guidelines set up a test but this is left out of the overarching guidelines to ensure that individuals are not excluded.
S: We are aware that there are criticisms that the guidelines are limited in scope and merely procedural.  

S:  I would like to thank you all for your views today.

Chair: Brian.

Commentator’s address 

Commentator: I begin my observation by referring to a column of a Canadian journalist, who notes that the linking of duty to responsibility is profoundly right.  We have been taking of Human Rights so this is helpful.  Rights are primarily about Me while responsibility is about Us and we live primarily in a Me society.  
C: The working party has given much effort to vulnerable persons.  The IRB has been a world leader in this area.  The guidelines apply to all tribunals in Canada.  
C: Adjudicators who deal with Refugee claims on a regular basis mean that we encounter individuals who would be disadvantaged if we did not take procedural measures to accommodate their needs and we must take cognisance of the fact that the hearing can traumatise or re-traumatise.  

C: Not using a broad definition may diminish the usefulness of the guidelines.  There was a great deal of concern that with the guidelines there would be a flood of applications.  However, the reality in Canada has been the opposite.  To my mind this minimal resort to the guideline is an indication that our decision makers have always been sensitive to those who appeared before the various tribunals.  

C: Any institution adopting a guideline must take into account the level of sensitivity already in place and the impact that the guideline would have.

C:  I see vulnerability as a broader issue which transcends other issues.  
C: I think the working group should consider whether several documents are indeed necessary.  

C: There is a need for identifying vulnerable persons by the decision maker at the earliest possibility.  
C: I believe that the guidelines must arrange for persons who are unrepresented and who face special challenges.  

C: There are also issues of implementation which are important: [1] training (for both adjudicators and staff); [2] outreach.

C: The guidelines go a long way to protecting vulnerable persons.  

C: For discussion: [1] is the working party’s def too wide? [2] How do we id at the earliest stage? [3] How are such persons ided? 
Floor 

Chair: we have 16 or 17 minutes for questions.

Sid Halton: Thank you to Brian, we only had to draft it he had to read it.  We wanted to draft some minimum standards rather than lay rules down in stone.  We wanted to aim at a set of values that everyone globally could use.  Particularly with vulnerability we can all recognise the need.  This is based not on some domestic best practice rather the source is international Human Rights which speak universally.  The expertises comes from the experts which work in Human Rights bodies.
Chair: what I notice is what a helpful tool it was, which allowed for reference to a specific category of vulnerable person.  

Sharine Stein: Was some consideration given to a single guideline as opposed to the categories included? I say this because there is probably a wider range of vulnerability and some of the categories start sounding like grounds.

S: We did start out with one guideline but it was more logical for us to give judges an easily accessible set of documents.  

C: What’s valuable about the individual guidelines is not the def of vulnerability but the range of accommodation.  For instance if a male member is assigned to a case where the claimant was raped then the council would reconsider reassigning because there is a lesser willingness to testify.

Sid: Some of the concerns are addressed by the language that we used, for instance “consider” give a judge a great deal of discretion.

Chair: what we wanted was a simple process without unnecessary complication.  

C: I think the value of the guideline is early identification.  Members often have no advanced notice that there is a vulnerability.  What we needed was to be able 

Sharine: Advanced accommodation is important.

Floor: What strikes me is that a lot of the procedural steps have a zero monetary obligation.  

Chair: may we have our final comment.

Floor: Where we operate is the second tier of merits decision making.  The tribunal member gets the file several days before.  Staff members also bring certain aspects to our attention.  It may be useful for the first tier to have access to this document.  I suggest that the department must also be involved.  
C: Clearly vulnerable persons appear in many different cases.

Floor: Is the guidelines going to be the first port of call? Will every case be adjudged to be vulnerable or not before proceeding to other concerns?  

C: Although the tribunal can id such a person on its own motion but generally counsel or the person makes application to court.  In every case the court must be sensitive but there is no obligation to make a determination in every case.

C: In the context of refugee hearings there is often a psychiatric report.

Floor: We unfortunately must bring the proceedings to a conclusion.  I would like to thank the working party and the speaker and commentator in particular for their impute.  

