Vulnerable persons working party

Chairperson: Mary Urquhart, Deputy Senior Member RTT, Australia.
Presenter: Senior immigration Judge Catriona Jarvis, UK
Commentator: Brian Goodman, Chairperson of the IRB
Catriona Jarvis: Thank you very much Mary for that introduction.  I want to try to do 3 things today,  I want to give a feel for some of the thinking behind the project and...I want to highlight a few of the remarks by some of the speakers so far, beginning by Deputy President Mbete who said vulnerable was what comes to mind first when thinking of refugees and she called for common standards by the judiciary and to exclude [?] cultural relativity.  Catherine Branson said the jurisprudence so far for refugees is not what it should be[?]…

Towards end of 2006 an idea was formed that a working party should provide a short vulnerable persons document in straight forward language with basic language usable by members over the world.  Advocates and mental health workers have been calling on Canadian authorities to give guidelines.  It is from that that there sprang work which culminated in guideline no 8 for procedures for vulnerable persons which was finalized in December 2006.  Our work draws heavily on the work done by the Canadians and we are indebted to them.  We are very pleased that Brian is here and looking forward to what he has to say...  
There is a need to have either a country one but we need also an international overarching guideline.  Our aim is to provide a yardstick for best practice so there would be nothing to prevent a country or region from adopting better provisions.  We are fortunate to have a number academics, for example….  Returning to the earlier theme identified, that the document must be short one, having settled on the list of … we considered vulnerable and judiciary life which is very pressured we decided to create a guideline or separate guidelines that would apply, hence there is repetition in each of the guidelines to ensure that each is freestanding..  The aim to is help judges to have a level playing field and equal access for all... it is the responsibility  of the judge to ensure that there is equal access.  It is aim of guideline to apply in refugee status decisions but also human rights and humanitarian decisions… see appendix A in your folders.  Appendix B is useful contacts and as well as a consultation document which we would appreciate if you returned to us filled in.  [?] The documents are a good and easy source to draw from and are designed category by category...  

We noted there is no international definition of vulnerable.  And our definition is an open one.  We define it as follows: a person’s ability to understand and effectively understand their case and ability to proceed may include intrinsic and extrinsic factors.  These factors may include…  The definition may also apply to family members of the person.  The guidelines differed in a major way from the Canadian guidelines as there is no formal test…[?]  Further while some countries have sophisticated procedures, others are still in the creating phase and others don’t even have oral proceedings.  A person may be identified as vulnerable based on underlying facts.. [continues to read paper titled: Judicial Guidelines on procedures with respect of vulnerable persons]. 
Many thanks to all the working parties particularly the working group and you all for your participation today.  Please return the document handed out to you to allow us to take this forward.
Brian Goodman:  Thank you Catriona for you presentation of the background to the paper and your research.    I begin my observations by Jeffrey Simpson’s column, he noted that in the context of Obama’s address, rights are fundamentally about me, responsibility is mostly about us and we live in a me society with the… resp is, as Obama concedes, about thinking beyond me to an us, individuals who contribute to community and a State who is the intermediary and agent through which we discharge our obligations to society, it is a call for a more active state, since there is an explicit…

I suggest to you that the state has a responsibility which would be impaired if these people were not accommodated.  It’s an access to justice issue.  It is these issues that led the IRB to create the chairperson’s guideline.  Members are bound to apply the guideline and if they don’t they must explain why.  I am very pleased to receive your comments on this paper and in particular  that Peter Scholer is here, Iwould love his comments as well.   
It’s clear that the vulnerable guidelines have had a large amount of work put in them.  The IRB has been a world leader in the implementation of our guideline.  I'm proud to have personally contributed to it in my then capacity as deputy… The guideline applies to all the divisions of our board, it is an attempt at integration for consistency. I’m going to focus on 3 areas, their purpose and role, the definition as well as operational and implementation issues.  
As adjudicators who deal with refugee and asylum seekers I am sure you have encountered individuals people who because of age, illness or persecutory trauma would be disadvantaged in proceedings if no measures to accommodate them.  Hearing could also re-traumatize individuals.  The IRB guideline is intended to apply to more serious cases of vulnerability hence the definition of severe impairment.  Catriona has remarked that the definition of impairment as … but it also clearly included persons who would be severely traumatized.  To my mind, a broad definition of vulnerability increases the risk of applications and diminishes the usefulness of guidelines and hurts those who are most vulnerable and also increases inefficiency.  There was a concern of a flood of applications once the guideline was introduced.  Some were worried that guidelines would be a means of achieving a favorable outcome on the merits for procedural purposes.  The outcome has been different and there has only been a small number of applications.  In less than 1% of applications people have been recognized as vulnerable.  This is not indicative of barriers and rather indicative that our decision makers have always been sensitive to vulnerable persons without the need for a formal application.  It’s not to say the guideline development is unwarranted but if you are thinking of adopting a guideline you must look at the need and results.  A recent survey felt that the guideline has a positive qualitative impact on personnel.  I believe it also sensitizes counsel to their clients.  
Another thing is whether there should be one document or several.  There’s an overarching guideline and specific vulnerability guidelines.  There’s the women’s one and one for children.  And while I'm on it, the decision referred to by Branson yesterday was one made in 1993.  This is from, actually the... the author notes that the decision can be explained by the fact that the guidelines had just been introduced, and probably would be different today.  It may well be that it was found that there was an internal… in that case.  We also have a separate guideline on children and we convened an expert panel.  To my mind, engaging all stakeholders in making such a guideline is almost as important as the guideline itself.  I know this is just a baseline document, but for those thinking of introducing such a guideline you should consult all stakeholders and have an expert panel with health professionals and judges.  I see the accommodation of vulnerability as a broader issue that transcends… emphasis should be on the ability to present one’s case and not the source of the vulnerability.  The source may go to what kind of accommodation can be made. 
I will touch on a few operational and procedural matters.  I thought the guidelines addressed these well.  Decisions and reasons should be delivered ASAP in clear and understandable terms is excellent.   Before we convened the expert panel many people felt we should not [have the person be present when passing a judgment] because that might re-traumatize the person.  The expert panel said no because they usually have a family member in the room to support them, is better than getting the decision alone in mail especially if they have psychological problems. 
Regarding means of identification- at the IRB we developed norms… One of these was that the identification must be at the earliest opportunity.  At a more general level is the operational procedures which are for its application.  I know this is beyond the scope of the… it’s vital that sufficient attention be paid to this issue by anyone thinking of adopting guidelines.  Persons who are not represented and who face special challenges, especially a court for pre-hearing conferences which allows identification of people as vulnerable and shows what measures need to be taken in advance of the hearing and allows explanation to them of what to expect and how it will be conducted  Training also deserves consideration.  Para 15 suggests that … judges and need to train judges but such training is also needed for individual staff members and it may be needed for courts hearing applications in the first instance that upfront training for decision makers and staff is crucial for effective implementation, a common understanding and consistency this is our experience at IRB.    Stakeholders and counsel should be sensitized to make the court aware that the client is vulnerable.  It’s very important that those persons who are not in a position to participate effectively, that counsel should bring to our attention cases of vulnerable clients.  The IRB also made a communications strategy that included non government stakeholders and counsel in making the guidelines.  
I’d like to thank the working party for helping make the guidelines and … the guidelines play a valuable role in focusing attention on vulnerable persons and their appropriate accommodation.  I can tell you that our courts on judicial review have commented favorably and referred to the board regarding procedural accommodation for vulnerability.    
My suggested questions: is the definition too broad?  Should it be qualified in some way as opposed to simply impaired? Because one could argue that there’s a very large no of people who appear as vulnerable in some way.  How can you have pre-hearing conferences, how are the vulnerable persons identified, what is the appropriate role of non government people and counsel etc.? Can the categories be incorporated into one document, and are there other equally effective ways of accommodating vulnerable people without resorting to formal guidelines?
Mary Urquhart: we have some 15 minutes for questions, please identify yourself in the  usual way.

Sid:  I am one of the drafting working group.  I just want to say thanks to Brian because we had to draft it and he had to read and critique it.  We had a rather modest ambition, as a… process and rather than to set in stone something as a set of rules.  As a minimum standard… there are jurisdictions who are far in advance of this process though.  We looked for a set of values that could apply globally without controversy or which could be used for a more substantive set of guidelines.  I think our concern was a much more lower standard of vulnerability to make sure these people were categorized for even just minor accommodations made for them.  Pillay said that this is based not one some singular domestic best practice, that in the UK it is applied and dishonored in equal measure.  They are not as... as they ought to be in the UK.  International human rights in their body [?], we have demonstrated where our sources come from, and the expertise comes from many experts of the international treaty bodies…… so thank you.

Mary Urquhart: one of the things I notice is how helpful it was for just the first guideline [?] but the specific documents that you could pull out for example the elderly or the child or whatever category.  I think for that reason alone it becomes a valuable tool.  I think if you do read it is something you will keep close at hand.

Sid: I was wondering, was something mentioned of a single guideline as opposed to the categories.  I say that for 2 reasons, because there are a wider range of types of vulnerability and some of the categories start to sound like grounds and you could be more easy to confuse procedural with substantive.

Catriona Jarvis: we did start out with obviously asking whether it’d better to have just one. Then our minds expanded and we thought how can we incorporate them but without judges having to flip through one document to find what they’re looking for the logic was to then create separate categories, it’s a practicality issue.  What did you have in mind?
Sharli Steyn: Like if you had a physical disability?

Catriona Jarvis: Yes.  The list should be right there right close to the beginning.  

Brian Goodman: I think what’s valuable about either a reference document, an umbrella doc… what’s valuable about the individual ones is not so much the definition but giving the range of categories that can be a reason for vulnerability.  Some of them are controversial, e.g. if a male member has been assigned to a case where the claimant will complain she is raped and counsel will request a female to be assigned, it’s something to consider because its an issue of willingness to testify, to testify to a male of the government.

Catriona Jarvis: It may be the same for a man, it works both ways.

Sid:  Some of those concerns are addressed by the language; e.g. consider not shall.  I think, provided a judge demonstrates their meaningful consideration of these things and reasons where appropriate.

Catriona Jarvis: It’s important to be as simple as possible, not a formal decision but a simple application which is straightforward and the judge can get on with it and make the accommodations.

Brian Goodman: I think the value is on the emphasis on early identification prior to the hearing because members are often faced with a vulnerable person at the time of hearing itself and then there may have to be delay to accommodate the person.  That’s why there are pre-hearings with counsel, health professionals or a staff member of the board who dealt with the individual to make the accommodation before the hearing so that the it can be adequate.  In particular to explain to the person what is going to be done.
Sid: I think that’s an important point because it may result in a hearing which can further exacerbate the issues of vulnerability:
Kyrie James: I was just going to say, we feel the pressure of monetary restraints and targets and what strikes me about the guidelines is that a lot of the procedural steps have zero monetary impact and that was one of the aims of the working party involved.
Luke Hardy, Australia:  Our operation, where we work is the second tier of merits decision making and we make a decision… of course the tribunal member gets the file some weeks before the hearing.  There is a little scope in our tribunal for staff members to bring things to our attention but it’s down to us to pay attention to it ourselves.  What may be useful is to share the document with the first tier which is the immigration department, there doesn’t seem to be any process for them to track vulnerable cases, they may expedite …cases...
Catriona Jarvis: You’re referring?
Luke Hardy: to the Home Office.

Catriona Jarvis: I’m sure that it varies internationally between home bodies, that’s a great point.

Brian Goodman:  All sorts of vulnerable people appear in ordinary courts not just refugee proceedings, and my question is to know whether the courts have considered how they can accommodate vulnerable people, I don’t know the answer if sir you do?
Justice Rothstein Canada: I just wanted to say I don’t know the answer either, I would say this, because I recognize the that people under age of majority may need to be represented…  we know about the necessity of translation for people who don’t speak English.  I don’t know how much further the courts go, the appeal courts with… we don’t really run into that kind of thing.  I’ve heard of things on appeal which… that’s all I could offer.

Andrew Nieryda, Malawi: I would like to find out how it’s going to work.  Is this going to be the first port of call for everyone whose going to appear before a tribunal? Do adjudicators have to determine who is vulnerable in every case?  Say a person is vulnerable… would he be entitled to, in the event that that aspect of the manner is not addressed, to assert he is vulnerable later?

Brian Goodman:  Let me say that although the tribunal can identify on its own motion generally what happens, in Canada, an application is made, which counsel or the person themselves makes which is sent to the board.  We had a case where a court on review had the same issue that you raised.  No application had been made, and the court held the decision of the board was that their action was not unreasonable and they had not failed because it had not been brought to their attention.  They should be sensitive but there is no obligation in absence of an application to make a determination in each and every case.

Luke Hardy:  Eventually it would be more useful as a training instrument that informs the way we structure… to sensitize the decision maker rather than create an expectation:
Jane Ariby UK:  The downside is that applicant would have to [take the initiative].
Brian Goodman: In the context of refugee hearings, often there will be a psychologist.

Jane Ariby:  well…
Brain Goodman: In Canada there is.  They will often say very similar things, e.g. they may have post traumatic stress syndrome.  That report in certain provinces is funded by legal aid.

Jane Ariby: I was thinking of different standards and different ways of operating…

Brian Goodman:  We don’t require an expert report but if there is we expert it will satisfy… just because they satisfy vulnerability for procedural purposes doesn’t mean that they are vulnerable on the merits.

